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PART 1 : INTRODUCTION

1.1 Establishment and object 

1.1.1 A provident fund known as the "Personal Portfolios Provident Fund" (the FUND) is established with effect from 1 March 2001 by the following parties, namely:

Sanlam Personal Portfolios (Pty) Ltd on the one side and 

E Wessels,

W R Olivier,

M Canterbury,

L La Grange,

I Visagie

(the TRUSTEES), on the other side, with the object of providing, in accordance with these RULES, as amended from time to time, retirement and other benefits for MEMBERS and their DEPENDANTS or NOMINEES.

1.1.2 The above-mentioned parties accept that these RULES constitute a trust between them and in particular Sanlam Personal Portfolios (Pty) Ltd accepts the obligations imposed on it in terms of the RULES; and the TRUSTEES accept their nomination with the powers and duties as set out in the RULES.

1.1.3 The FUND is owner of its assets, and is capable of acquiring rights and liabilities in its own name and of suing or being sued in a court of law.
1.2 Registered office

The registered office of the FUND is Block A, Tuscan Park, c/o Old Oak Road and Twist Street, Tyger Valley, Bellville, South Africa.  The postal address of the FUND is Private Bag X5, Tyger Valley, South Africa, 7536.
PART 2 : DEFINITIONS
In these RULES, unless the context indicates otherwise, 

· words defined in the ACT shall have the meanings assigned to them in the ACT;

· all words and expressions denoting males shall include females;  and

· the singular shall likewise denote the plural and vice versa.

ACT shall mean the Pension Funds Act, no. 24 of 1956, as amended and the regulations promulgated in terms thereof;

ADMINISTRATOR means the administrator appointed by the FUND, initially until it is legally superseded, it shall be Sanlam Personal Portfolios (Pty) Ltd;

ADMINISTRATOR’S CHARGE means a charge on contributions paid to the FUND, and an annual administration and management fee charged against the assets of the FUND, as determined by the ADMINISTRATOR from time to time;

*ANOTHER APPROVED FUND means any other pension, provident or retirement annuity fund; or preservation fund of which the EMPLOYER is a participating EMPLOYER and which is approved by the Commissioner for the South African Revenue Service and the Registrar of Pension Funds.

(effective from 20/04/2004)

DEPENDANT, in relation to a MEMBER, means -

(a)
a person in respect of whom the member is legally liable for maintenance;

(b)
a person in respect of whom the member is not legally liable for maintenance, if such person –

(i) was, in the opinion of the person managing the business of the fund, upon the death of the member in fact dependent on the member for maintenance;

(ii) is the spouse of the member, including a party to a customary union according to Black law and custom or to a union recognized as a marriage under the tenets of any Asiatic religion;

(iii) is a child of the MEMBER, including a child born after the death of the MEMBER, an adopted child and an illegitimate child;

(c)
a person in respect of whom the member would have become legally liable for maintenance, had the member not died;

EMPLOYEES shall mean those who are in the full-time permanent service of the employer except those who already receive or have received benefits in terms of the RULES.
EMPLOYER shall mean any participating EMPLOYER that -

(a)
with the consent of the TRUSTEES, participates in the FUND;  and

(b)
has agreed to be bound by the RULES,

(c)
and with regard to a member, EMPLOYER shall mean that employer by whom the member is or was last employed;

FUND shall mean the Personal Portfolios Provident Fund, and any reference to the FUND shall be construed as a reference to the FUND or to the TRUSTEES, as the circumstances may require;

FUND SALARY in regard to any MEMBER shall mean a monthly amount as determined by the EMPLOYER, but not exceeding the total REMUNERATION the MEMBER receives from the EMPLOYER;  

INDEPENDENT TRUSTEE means a TRUSTEE who is not:

· an EMPLOYER;
· an employee of the FUND or the ADMINISTRATOR;

· controlled by the FUND or the ADMINISTRATOR;

· in common control with the ADMINISTRATOR of the FUND and does not provide any other services to the FUND or the ADMINISTRATOR;

MEMBER shall mean any person who, in terms of these RULES, participates in the FUND and membership shall have a corresponding meaning;

NORMAL RETIREMENT AGE shall mean the age specified in the EMPLOYEE’s conditions of service agreement provided that he has reached the age of 55; 
NORMAL RETIREMENT DATE shall mean the first day of the month coinciding with or immediately following the date on which the MEMBER reaches the normal retirement age;

REGISTERED INSURER means an institution that is registered in terms of the Long-Term Insurance Act, 1998, to do long term insurance business;

REMUNERATION shall mean the amount that an EMPLOYER pays monthly to an EMPLOYEE for that employee's services, including, at the choice of the EMPLOYER, an additional amount that the EMPLOYER bears or pays in respect of the EMPLOYEE's services;  

RULES shall mean the RULES contained herein, as amended from time to time;

TRUSTEES shall mean the TRUSTEES of the FUND appointed from time to time in terms of the RULES;

NOMINEE means a person, institution or trust that is appointed by the MEMBER in terms of the RULES to receive benefits at his/her death;

UNITS shall mean the investments held by the FUND on behalf of the MEMBERS.
PART 3 : MEMBERSHIP AND CONTRIBUTIONS

1.3 Participation

1.3.1 For the purpose of this clause commencement date with regard to any employer who starts participating in the FUND shall mean the date determined for that purpose by the FUND in consultation with the employer and the ADMINISTRATOR.
1.3.2 Any EMPLOYER may participate in the FUND subject to the consent of the TRUSTEES and ADMINISTRATOR.  

1.3.3 An employee qualifies for participation in the FUND if

· he/she is on the permanent staff of the participating EMPLOYER;  and

· if applicable, he/she falls in the category or any of the categories established for this purpose by the EMPLOYER.
1.3.4 The employer must notify the FUND in writing at the commencement of its participation in the FUND of the category or categories established for the purpose of clause 3.1.3.  The employer must also notify the FUND in writing of any additional category or categories established for the purpose of clause 3.1.3 after the commencement of its participation in the FUND provided that participation of any additional categories established for the purpose of clause 3.1.3 is subject to the consent of the TRUSTEES and ADMINISTRATOR.

1.3.5 An employee who entered the service of the employer before the commencement date and has since then remained in the employer's service without interruption, may start participating in the FUND not later than the anniversary of the inception date following the date on which he qualifies for participation in the FUND, by making application to the FUND via the employer.

1.3.6 Participation of EMPLOYEES, who participate in the FUND in accordance with sub clause 3.1.5, shall commence on the date determined by the FUND in consultation with the employer.
1.3.7 An employee who enters the service of the employer on or after the inception date will automatically participate in the FUND if he qualifies for participation in the FUND.

1.3.8 That employee's participation comes into effect on the anniversary of the inception date following the date on which he qualifies for participation, or on an earlier date agreed upon by the employer and the ADMINISTRATOR.

1.4 Termination of membership

1.4.1 A member's participation in the FUND may not be terminated as long as he remains an employee.
1.4.2 A member's membership in the FUND shall terminate -

(a) at the member's death;  or

(b) as soon as the member, after he has ceased to be an employee, ceases to be entitled to a benefit in terms of the RULES;  or

(c) if a pension as contemplated in clause 4.3.2 is purchased and the FUND has transferred the benefits to the REGISTERED INSURER and, if applicable, has paid any balance of the benefits in cash to the MEMBER directly;  or

(d) at the dissolution of the FUND,  or

(e) at termination of the EMPLOYER's participation in the FUND;

whichever event occurs first.

1.4.3 When a member becomes a partner in a firm that is an employer he may remain a member while being a partner as if he were in the full-time service of the employer, but the contributions to and benefits from the FUND shall be calculated according to his last fund salary before becoming a partner.
1.5 Contributions

1.5.1 The EMPLOYER must make current contributions to the FUND in respect of each of its EMPLOYEES who is a MEMBER of the FUND until his NORMAL RETIREMENT DATE.  The current contribution in respect of a MEMBER is equal to one of the following percentages of the MEMBER’s FUND SALARY as chosen by the MEMBER on an annual basis: 5%, 7,5%, 10%, 12,5% , 15% or 20%.  

1.5.2 At the discretion of the employer, when a member remains in his service later than his normal retirement date, contributions may be continued until the date of the member's actual retirement.

1.5.3 The EMPLOYER may make contributions to the FUND in respect of a MEMBER for any period before commencement of the MEMBER's membership.  The past period for which the contribution is made shall be determined as if contributions for past periods are payable at the same rate at which current contributions are payable for current periods.

1.5.4 A MEMBER is not required to contribute to the FUND.

1.5.5 All contributions must be made monthly in advance.  

1.5.6 The EMPLOYER must notify the FUND in writing at the commencement of its participation in the FUND of the rate of current contributions determined in respect of each category of members for the purpose of clause 3.3.1.  The employer must also notify the FUND in writing of the rate of current contributions determined for the purpose of clause 3.3.1 in respect of any additional category or categories of Members established after the commencement of its participation in the FUND.

1.5.7 If a MEMBER’s MEMBERSHIP does not commence on the first day of a month, no contribution is payable in respect of that MEMBER for the month in which he/she becomes a MEMBER.

1.5.8 The EMPLOYER’s contribution rate may be amended from time to time provided that it is not less than the minimum contribution established by the ADMINISTRATOR.  The EMPLOYER must notify the FUND in writing of any such changes.
1.6 Payment to the fund and days of grace

The employer must pay all contributions in respect of its EMPLOYEES directly to the FUND at monthly intervals within seven days of the end of the month in respect of which the contributions are payable. The total contributions in respect of a MEMBER may not be less than the minimum contribution on the date that the MEMBER's participation comes into effect in terms of clause 3.1.6, established by the ADMINISTRATOR.

PART 4 : RETIREMENT BENEFITS

1.7 When payable

1.7.1 A retirement benefit becomes payable when a MEMBER retires from the service of the EMPLOYER on or after his/her NORMAL RETIREMENT DATE.
1.7.2 A retirement benefit also becomes payable when a MEMBER’s service with the EMPLOYER is terminated before his/her NORMAL RETIREMENT DATE, provided that: -

(a) the service is terminated owing to ill-health, or disability provided that the TRUSTEES are satisfied, subject to agreement with the EMPLOYER, that the MEMBER is permanently unable to perform his/her duties due to ill-health or injury;  or

(b) he/she has become redundant in consequence of the EMPLOYER having effected a reduction in personnel provided that the Commissioner for the South African Revenue Services directs that the termination be regarded as retirement for purposes of paragraph 4(3) of the Second Schedule to the Income Tax Act, no 58 of 1962;  or

(c) he/she has reached the age at which, according to its policy of employment, employees of the EMPLOYER normally retire.
1.8 Benefit at retirement

1.8.1 A MEMBER's retirement benefit when he/she retires in terms of clause 4.1 is a pension purchased with the UNITS held by the FUND in respect of the MEMBER.  By applying to the FUND prior to becoming entitled to the pension, the MEMBER may convert a part or the whole of the pension into a lump sum payment.

1.9 Payment of pension

1.9.1 The pension referred to above must be purchased from an REGISTERED INSURER with the MEMBER as owner of the pension.

1.9.2 With the MEMBER as owner the pension is purchased from a REGISTERED INSURER selected by the MEMBER and the FUND's liability is limited to the conclusion of a contract with the relevant REGISTERED INSURER in terms of which the REGISTERED INSURER, on receipt of payment by the FUND for the benefit of the MEMBER, will accept an application by the MEMBER for a pension which is payable to him/her directly.

Once the FUND has made payment to the REGISTERED INSURER and, if applicable, has paid any balance of the benefits directly to the MEMBER in cash, the FUND will have no further obligation towards the MEMBER.

1.9.3 More than one pension may be purchased on behalf of the MEMBER within the limits laid down by the South African Revenue Service.

1.9.4 A MEMBER's pension in terms of this Part must be payable at least until the death of the MEMBER.  It may be a joint and survivorship pension or a flexible annuity.

1.9.5 Any pension contemplated in this part must be non-commutable (except as contemplated in clause 4.2.1 and non-surrenderable.  And it may not be transferred, assigned, reduced, hypothecated or attached by creditors as contemplated by the provisions of section 37A and 37B of the ACT.

PART 5 : DEATH 

1.10 Benefit at death

1.10.1 If a MEMBER dies before becoming entitled to a retirement benefit in terms of Part 4, his DEPENDANTS and/or NOMINEES as established in accordance with clauses 9.3.1 and 9.3.2 of Part 9, shall be paid a pension purchased with the value of the UNITS held by the FUND in respect of the MEMBER.  By applying to the FUND prior to the first payment being made, the pension of any one or more DEPENDANTS and/or NOMINEES may be converted to a lump sum payment.

1.10.2 If a MEMBER dies before becoming entitled to a retirement benefit in terms of Part 4, the UNITS held in respect of the MEMBER which are not in a money market fund shall automatically be transferred by the FUND to a money market fund as soon as possible after the FUND receives notice of the death of the MEMBER.  However, if a MEMBER had instructed the FUND before his/her death in writing not to transfer the UNITS held on his/she behalf to a money market fund, the FUND shall honour the instruction of the MEMBER.  

1.11 Payment of pension
1.11.1 The pension referred to above must be purchased from a REGISTERED INSURER with the DEPENDANT and/or NOMINEE, as the case may be, as owner of the pension.

1.11.2 With the DEPENDANT or NOMINEE as owner, the pension is purchased from a REGISTERED INSURER selected by the DEPENDANT or nominee and the FUND's liability is limited to the conclusion of a contract with the relevant REGISTERED INSURER in terms of which the REGISTERED INSURER, on receipt of payment by the FUND for the benefit of the DEPENDANT or NOMINEE, will accept an application by the person entitled to the pension for a pension which is payable to him/her directly.

Once the FUND has made payment to the REGISTERED INSURER and, if applicable, had paid any balance of the benefits directly to the DEPENDANT or nominee in cash, the FUND will have no further obligation towards the DEPENDANT or NOMINEE.

1.11.3 More than one pension may be purchased on behalf of an individual within the limits laid down by the South African Revenue Service.

1.11.4 Any pension contemplated in this part must be non-commutable (except as contemplated in clause 5.1.1) and non-surrenderable.  And it may not be transferred, assigned, reduced, hypothecated or attached by creditors as contemplated by the provisions of section 37A and 37B of the ACT.

PART 6 : WITHDRAWAL BENEFITS

1.12 Termination of service

1.12.1 If a member's service with the employer is terminated before the normal retirement date, and such termination is not regarded as retirement in terms of Part 4, the FUND shall, after consulting the MEMBER -

(a) pay to the member the value of the UNITS held by the TRUSTEES in terms of the RULES of the FUND;  or

*(b)
transfer a portion of the withdrawal benefit to an approved retirement annuity fund and the balance to a preservation fund in which the EMPLOYER participates;  or

(effective from 20/04/2004)

(c)
pay a portion of the withdrawal benefit to the member in cash and transfer the balance to another approved fund.

1.13 Limitation on options

1.13.1 If a member elects to transfer to a preservation fund, he/she may not take any cash benefit and must transfer his/her full transfer benefit to the preservation fund, less

(a)
any transfer to a retirement annuity fund;

(b)
part of the MEMBERS interest in the FUND which accrues to the MEMBER’s former spouse in terms of section 7(8) of the Divorce Act;  and

(c)
deductions in terms of section 37D of the ACT.

1.13.2 A member may not exercise the withdrawal option provided by the preservation fund, if a deduction is made from the MEMBER’S transfer benefit in terms of clause 6.2.1 (b) or (c).
PART 7 : ABSENCE FROM SERVICE
a member's membership shall lapse and for the purpose of the RULES the member's service shall be regarded as terminated if and as soon as he is absent from the employer's service and is not fully remunerated while he is thus absent, provided that his membership shall be continued as if he were in the full-time service of the employer if the employer consented to the employee's absence from work and to his membership being continued thus.

During the period in which a member's membership is continued in terms of the proviso to the preceding clause the fund salary of the member shall for all the purposes of the RULES be deemed to be equal to his fund salary immediately before the commencement of absence.

A member's membership that in terms of the afore-mentioned is continued during absence from service, shall cease (as if his service were terminated) if and as soon as the employer withdraws its permission for the membership to continue.
PART 8 : MANAGEMENT

1.14 Operation of the Fund

1.14.1 The TRUSTEES shall invest the contributions payable to the FUND and any benefits transferred to the FUND on behalf of the MEMBER, in UNITS according to the instructions of the MEMBER and the MEMBER accepts the investment risk accompanied by his/her choice.

*The ADMINISTRATOR and the FUND reserve the right to direct all investment instructions in respect of investment funds, including investment funds with offshore exposure, that are closed for new business, to an AAA rated money market fund.

(effective from 22/03/2006)
The costs pertaining to a MEMBER’s choice of investment, administration fees payable to the ADMINISTRATOR and any taxes and levies pertaining to the investments, will be recouped from the MEMBER’s individual fund value.  The ADMINISTRATOR may determine an administration fee from time to time.

(effective from 11/05/2006)

1.14.2 The MEMBER chooses from time to time in which proportions amounts standing to his/her credit are to be invested.  The cost of switching a MEMBER’s choice of investment and administration fees will be recouped from the MEMBER.  If the MEMBER does not inform the FUND of his/her choice in which amounts must be invested in respect of him/her the FUND will invest it in a Money Market Fund, until such time as otherwise instructed by the MEMBER. 

1.14.3 The ADMINISTRATOR will administer the UNITS so purchased.  The ADMINISTRATOR may determine an administration fee from time to time.

1.14.4 The FUND is the owner of any UNITS purchased and administered in accordance with clauses 8.1.1 and 8.1.2.

1.15 The Trustees

1.15.1 The FUND is controlled and managed by TRUSTEES which itself or through its duly authorised assignees perform all acts for and on behalf of the Fund.

1.15.2 The minimum number of TRUSTEES at any time shall be four, one of whom must be an INDEPENDENT TRUSTEE.  When a TRUSTEE ceases to hold office the remaining TRUSTEES shall nominate his successor.

1.15.3 A TRUSTEE holds office for three years, after which he/she must retire, but his/her term of office also ceases –

(a) If he/she dies or resigns by giving written notice to the other TRUSTEES;  or

(b) If he/she becomes incompetent to be a director of a company in terms of the Companies Act, 1973;  or

(c) If he/she fails to attend three consecutive meetings without leave from the Chairman;  or

(d) If he/she is removed from office in terms of the following sub-clause.

1.15.4 Any TRUSTEE who, in the opinion of the other TRUSTEES, is guilty of misconduct or neglecting his/her duties can, by a resolution of the other TRUSTEES, taken with a two-thirds majority of votes, be removed from his/her office as TRUSTEE after he/she has had a chance to state his/her case.

1.15.5 A retired TRUSTEE may be re-appointed or re-elected, as the case may be, if he/she is willing and otherwise competent to hold office.

1.16 Alternates

1.16.1 A TRUSTEE may nominate another person to act as an alternate in his/her place during his/her absence or inability to act as a TRUSTEE.  A person may act as alternate for one TRUSTEE only.  The appointment shall be subject to the approval of the other trustees.

1.16.2 While acting for a TRUSTEE an alternate is subject to all the terms and conditions that apply to TRUSTEES. And the alternate must exercise and discharge all the duties and functions of the TRUSTEE for whom he/she is acting.

1.16.3 An alternate ceases being an alternate when the TRUSTEE for whom he/she is acting ceases to be a TRUSEE in terms of these RULES or gives him/her notice that his/her services as an alternate are terminated.

1.17 Powers and duties of the Trustees

1.17.1 The TRUSTEES and their assignees must carry out the objects of the FUND.  In doing so the TRUSTEES must direct, control and oversee the operations of the FUND in accordance with the RULES and the applicable laws (the ACT in particular).

1.17.2 Without detracting in any way from the generality of the previous provision, the TRUSTEES has the following powers:

(a) to receive, administer and apply the moneys of the FUND;

(b) to acquire or hold movable and immovable property and to sell, rent, hire, borrow or lend such property or to obtain it otherwise and to transfer or dispose of it;

(c) to lend, invest, let out at interest, place on deposit, invest in unit trusts, securities, advance or otherwise deal with all moneys of the FUND against such security and in the manner as the TRUSTEES may determine from time to time, and to realise, vary, reinvest or otherwise deal with such securities and other investments in the manner it may determine;

(d) to open and operate a banking account in the name of the FUND;

(e) in the name of the FUND to institute, conduct, defend, compound, settle or abandon any legal proceedings by or against the FUND;

(f) to effect policies with one or more insurers for the purpose of insuring in whole or in part, the benefits payable in terms of these RULES;

(g) to delegate any of its powers and duties to any institution or person;  and 

(h) generally to do whatever, in its opinion, is conducive to attaining the objects of the FUND. 

1.18 Procedures of the Trustees

1.18.1 The TRUSTEES must elect by majority vote one of the TRUSTEES to act as chairman.  If the chairman is absent from any meeting of the TRUSTEES, the TRUSTEES present must elect a chairman for that meeting from their number. If a majority decision cannot be reached regarding the election of the chairman, the election must be decided by a toss of the coin.

1.18.2 The TRUSTEES may lay down regulations with regard to the procedures of the TRUSTEES which may not be inconsistent with the RULES.

1.18.3 Proper notice of at least 15 days of an ordinary meeting of the TRUSTEES must be given to each TRUSTEE.  If all the TRUSTEES agree thereto, the notice period can be waived.

1.18.4 A quorum consisting of four TRUSTEES is required for concluding business.  The quorum must include the INDEPENDENT TRUSTEE.

1.18.5 At a meeting of the TRUSTEES all resolutions, excepting a resolution to remove a TRUSTEE from office, must be decided by majority vote.  If a majority vote in respect of a specific matter cannot be obtained the chairman has a casting vote in addition to his/her deliberative vote.

1.18.6 A resolution in writing signed by all the TRUSTEES, or a resolution which has been sent by electronic mail to all the TRUSTEES and ratified by them, shall be as valid as a resolution which has been passed at a meeting of the TRUSTEES. 

1.18.7 All resolutions by the TRUSTEES passed at a meeting or otherwise must be recorded in the form of written minutes.

1.19 Principal officer and secretary

1.19.1 The TRUSTEES must appoint a principal officer in terms of the ACT and may from time to time, at its discretion, appoint somebody else as principal officer.  The TRUSTEES must notify the Registrar of Pension Funds of the name of each person appointed as principal officer.

1.19.2 If the principal officer is absent from the Republic of South Africa for a period of more than thirty days or is unable to perform the duties imposed on him/her by the ACT, the TRUSTEES must appoint another person to act as principal officer during his/her absence or disability and must notify the Registrar of Pension Funds of such person’s name.  The principal officer is not entitled to remuneration for his/her services as such.

1.19.3 If the TRUSTEES deem it necessary it may appoint a secretary and other personnel on such conditions as it may determine and it may cancel such appointments and may make new ones.

1.20 Administrator

The TRUSTEES appoint an ADMINISTRATOR to perform administrative functions for the FUND for such period as it may decide and has the right to dismiss the ADMINISTRATOR as stipulated in the administration agreement.  In terms of section 13B of the ACT the ADMINISTRATOR must be approved as such by the Registrar of Pension Funds.

1.21 Auditor

1.21.1 The TRUSTEES appoint an auditor for the FUND for such period as it may decide and has the right to dismiss him/her at any time.  The auditor must be registered under the Public Accountants and Auditors Act, No. 80 of 1991, and may not be an officer of the FUND.

1.21.2 The auditor must have access to all books, papers, vouchers, accounts and documents connected with the FUND and must certify the results of each audit in writing.

1.21.3 The auditor of the ADMINISTRATOR shall for the time being be the auditor of the FUND. 

1.21.4 The books of account must be made up at the end of each financial year and must be audited by the AUDITOR of the FUND.  Within six months after the financial year end of the FUND, the FUND shall submit to the Registrar of Pension Funds its audited financial statements.

1.22 Records

The TRUSTEES must ensure that those accounts, entries, registers and records that are essential for the proper working of the FUND are kept for the FUND.  The books of account must be made up at the end of each financial year and must be audited by the AUDITOR of the FUND.

1.23 Direct payment of benefits by Administrator and Registered Insurer

The TRUSTEES shall cause the ADMINISTRATOR in respect of lump sum payments and the REGISTERED INSURER in respect of pension payments to pay the benefits payable in terms of the RULES, directly to these MEMBERS and other beneficiaries as determined by the TRUSTEES in terms of the RULES.

1.24 Safe custody of securities 

The TRUSTEES must keep any title deed or other security belonging to or held by the FUND, except when in the temporary custody of others for purposes of the FUND, in safe custody in the safes or the strong rooms at the registered office of the FUND or at a financial institution approved by it.

1.25 Personal liability

The TRUSTEES and their assignees are not personally liable for any loss which the EMPLOYER, MEMBERS or DEPENDANTS may suffer as a result of their actions, provided the actions are in accordance with the RULES and the loss does not arise from their dishonesty or fraud.

1.26 Indemnity against loss

The TRUSTEES must, in the manner allowed by the Registrar of Pension Funds, devise means of safeguarding the FUND against losses owing to fraud or dishonesty.

1.27  Expenditure of Trustees

1.27.1 All expenses incurred by the TRUSTEES in respect of the administration and management of the FUND, and the investment of moneys shall be paid from the ADMINISTRATOR’S CHARGE.

1.27.2 The TRUSTEES, other than the INDEPENDENT TRUSTEE, are not remunerated for their duties as TRUSTEES.  The TRUSTEES in consultation with the ADMINISTRATOR, will from time to time decide on equitable remuneration for the INDEPENDENT TRUSTEE.

1.28 Provision of data

The EMPLOYER must from time to time furnish to the TRUSTEES those particulars about MEMBERS that determine their benefits from the FUND or their entitlement to benefit.  The TRUSTEES may act upon those particulars without further enquiry and is not responsible to anybody for any mis-statements, errors or omissions that may be contained in those particulars.

1.29 Execution of contracts and other documents binding on the Fund

The TRUSTEES are competent to enter into and amend contracts on behalf of the FUND in accordance with the RULES and to sign such contracts and other documents on behalf of the FUND.  The TRUSTEES may authorise any two TRUSTEES to sign, on behalf of the FUND, any contract or document that binds or affects the FUND.  Documents to be submitted to the Registrar of Pension Funds must be signed in accordance with the regulations to the ACT.

1.30 Registers to be kept by the Fund

The TRUSTEES must, in accordance with the regulations to the ACT, keep at the FUND’S registered office registers containing specific information about the following –

(a) the TRUSTEES on the Board;

(b) the minutes of the meetings of the TRUSTEES;

(c) the MEMBERS of the Fund;

(d) The FUND’S postal address and registered office;

(e) The administrators of benefits and investments.

1.31 Financial year

The financial year ends on 31 December.

PART 9 : MISCELLANEOUS PROVISIONS
1.32 Increased benefits

Where any benefit, other than a pension instalment, is not paid to or applied on behalf of a MEMBER, DEPENDANT or nominee on the date upon which the benefit becomes due in terms of these RULES, the capital amount of the benefit will be increased at a thirty two day call deposit interest rate as determined by ABSA Bank Limited from time to time from a date agreed upon by the TRUSTEES and the ADMINISTRATOR.

1.33 Mode of payment of benefits

If a benefit becomes payable in terms of the RULES and the RULES do not require elsewhere that the benefit be paid in the form of a pension or a lump sum the FUND shall, notwithstanding any provision to the contrary, come to an agreement with the MEMBER, DEPENDANT or nominee as to the form, whether by way of a pension or a lump sum, in which the benefit shall be paid on the understanding that withdrawal benefits may not be paid by way of instalments.

If no agreement has been reached after three months the TRUSTEES will decide whether the benefit shall be paid by way of a pension or a lump sum.

1.34 To whom benefits are paid:  Special provisions

1.34.1 Subject to the prescriptions laid down by the FUND, a MEMBER may, in writing designate a person (and revoke such as designation in writing) to receive the benefits at his death.

1.34.2 The benefits payable to the DEPENDANTS of a deceased MEMBER in terms of provisions contained elsewhere in the RULES, shall, notwithstanding those provisions, be paid by the FUND as follows:

(a)
If within twelve months of the death of the MEMBER the FUND becomes aware of or traces a DEPENDANT or DEPENDANTS of the MEMBER, then subject to sub-clause (c) below, the benefit shall be paid to such DEPENDANT or, in such proportions as may be deemed equitable by the TRUSTEES, to such DEPENDANTS.

(b)
If within twelve months of the death of the MEMBER the FUND does not become aware of or cannot trace any DEPENDANT of the MEMBER and the MEMBER has designated in writing to the FUND a NOMINEE to receive the benefit or such portion of the benefit as is specified by the MEMBER in writing to the FUND, the benefit or such portion of the benefit shall be paid to such NOMINEE, provided that where the aggregate amount of the debts in the estate of the MEMBER exceeds the aggregate amount of the assets in his estate, so much of the benefit as is equal to such excess shall be paid into the estate and the balance of such benefit or the balance of such portion of the benefit shall be paid to the NOMINEE.

(c)
If a MEMBER has a DEPENDANT and the MEMBER has also designated in writing to the FUND a NOMINEE to receive the benefit or such portion of the benefit as is specified by the MEMBER in writing to the FUND, the FUND shall within twelve months of the death of such MEMBER pay the benefit or such portion thereof to such DEPENDANT or NOMINEE in such proportions as the TRUSTEES may deem equitable.

(d)
If within twelve months of the death of the MEMBER the FUND does not become aware of or cannot trace any DEPENDANT of the MEMBER and if the MEMBER has not designated a NOMINEE or if the MEMBER has designated a NOMINEE to receive a portion of the benefit specified by the MEMBER in writing to the FUND, the benefit or the remaining portion of the benefit after payment to the designated NOMINEE, shall be paid into the estate of the MEMBER or, if no inventory in respect of the MEMBER has been received by the Master of the Supreme Court in terms of section 9 of the Administration of Estates Act, 1965, into the Guardian's Fund.

1.34.3 Any payment to be made to a person in terms of the RULES, may be made for the benefit of such a person to a guardian or a curator or a trustee contemplated in the Trust Property Control Act, 1988 (who shall not be an official of the FUND) on conditions as may be decided upon by the FUND, and such payments shall relieve the FUND of any further obligation regarding such a person.

1.34.4 The FUND may at any time alter its decision to make a payment to a particular person and if a person, other than a MEMBER, to whom payment is made in terms of the RULES, dies before payment of the benefit to him has been completed, the FUND, at its discretion, may pay the benefit into the estate of such a person or to another DEPENDANT.

1.35 Benefits inalienable

1.35.1 Save to the extent permitted by the RULES, the Income Tax Act, 1962, and the Maintenance Act, 1998, no benefit provided for in the RULES (including a pension purchased or to be purchased by the FUND from an ASSURER for a MEMBER), or right to such benefit, or right in respect of contributions made by or on behalf of a MEMBER, shall be capable of being reduced, transferred or otherwise ceded, or of being pledged or hypothecated, or be subject to attachment or any form of execution under a judgement or  order of a court of law, or to the extent of not more than three thousand rand per annum, be capable of being taken into account in a determination of a judgement debtor's financial position in terms of section 65 of the Magistrates' Courts Act, 1944, and in the event of the MEMBER or beneficiary concerned attempting to transfer or otherwise cede or to pledge or hypothecate, such benefit or right, the FUND may withhold or suspend payment of it:  Provided that the FUND may pay any such benefit or any benefit in pursuance of such contributions, or part thereof, to any one or more of the DEPENDANTS of the MEMBER or beneficiary or to a guardian or trustee for the benefit of such DEPENDANT or DEPENDANTS during such period as it may determine.

1.35.2 If the estate of any person entitled to a benefit payable in terms of the RULES (including a pension purchased by the FUND from an ASSURER for that person) is sequestrated or surrendered, such benefit shall, subject to clause 9.5.1, not be deemed to form part of the assets in the insolvent estate of that person and may not in any way be attached or appropriated by the TRUSTEE in his insolvent estate or by his creditors.

1.35.3 Subject to clause 9.5.1, any benefit payable regarding a deceased MEMBER by the FUND, shall not form part of the assets in the estate of such a MEMBER.

(Rule 9.5 deleted with effect from 11/05/2006)
9.6
Currency
All amounts payable to or by the FUND in terms of the RULES shall be payable in the legal tender of the Republic of South Africa.

9.7 Greater benefits

The employer may, provided that the approval of the Commissioner for the South African Revenue Service is obtained, request that, in a particular case, greater benefits be provided than those provided for elsewhere in the RULES, in which case the benefits may be extended accordingly, but subject to the requirements and the conditions laid down by the FUND.  

9.8 Transfers from or to other funds 

The FUND, in consultation with the employer and other funds, may receive benefits from or transfer benefits to those other funds on the conditions laid down by the FUND.

9.9 Proof of claims

The FUND shall not be obliged to grant any benefit unless it has been satisfied with regard to the member's age and with regard to any other circumstance which it considers relevant to the benefit and for which it requested proof or information.
9.10 Unclaimed benefits
The provisions of the Prescription Act, 1969, are applicable to unclaimed benefits, except benefits which become payable at the death of the MEMBER. 

9.11 Binding force of the Rules

The RULES shall bind the employer, the members, the FUND and its officials and anyone who lays a claim in terms of the RULES or whose claim is derived from someone so claiming.

9.12 Interpretation of Rules and disputes

In a dispute regarding the interpretation of the RULES or the administration of the FUND, the complainant must submit his complaint to the FUND in writing.  Within thirty days of receipt of the complaint the FUND must answer in writing.  If the complainant is not satisfied with the FUND's answer and the complaint is a complaint as described in the ACT, the complainant may lodge the complaint with the Retirement Funds Adjudicator.

9.13 Inspection of and copies of the Rules

The RULES of the FUND shall be open for inspection by employers and members at any reasonable time and they may, at a fee determined by the FUND, obtain copies of the RULES.

9.14 Dissolution of the Fund

9.14.1 The TRUSTEES, in consultation with the employers and the administrator, may at any time, subject to 3 months prior notice to all EMPLOYERS and MEMBERS, close the FUND to new members or dissolve the FUND.

9.14.2 If the FUND is dissolved, the TRUSTEES shall appoint a liquidator, which appointment shall be subject to the approval of the Registar of Pension Funds and the period of liquidation shall be deemed to commence as from the date of such approval.  No contributions are payable to the FUND for the period following the date of such approval

9.14.3 During such liquidation the provisions of the ACT shall continue to apply to the FUND as if the liquidator were the TRUSTEES

9.14.4 The liquidator must firstly apply the assets of the FUND by paying amounts to MEMBERS who, on the date of liquidation, have already reached their NORMAL RETIREMENT DATE and others to whom payments are already being made in terms of the RULES .  The amounts paid to MEMBERS in terms of this clause, must be equal in value to the benefits to which they are entitled in terms of the RULES.

9.14.5 After provision has been made for payment in accordance with the preceding clause and after payment of all expenses incurred in realising and liquidating the FUND, the liquidator must divide any balance of the assets (excluding unclaimed benefits) amongst the MEMBERS.  The assets kept for purposes of the FUND must be divided between the MEMBERS concerned on the same basis that investments are held by the FUND on behalf of the MEMBERS.  The liquidator must pay any unclaimed benefits to the Guardian Fund.

9.14.6 The amount allocated in terms of the preceding clause 9.14.5 to a MEMBER or person referred to in clause 9.14.4 must be paid in a lump sum.  The amount allocated to one of the other MEMBERS (i.e. those prospectively entitled to benefits) must, in a manner determined by the liquidator and subject to section 14 of the ACT, be transferred to and applied under another fund providing retirement benefits or be applied to purchase a retirement benefit for the MEMBER from a REGISTERED INSURER.  If the amount is too small to be applied economically in such a manner, it may be paid in a lump sum.  The part representing the benefit that would have been payable in cash in the case of voluntary resignation from service may in any event be paid in a lump sum.

9.14.7 For the purposes of this RULE, any MEMBER or former MEMBER whose service with the EMPLOYER is terminated, voluntarily or otherwise, prior to the NORMAL RETIREMENT DATE and during the twelve month period preceding the liquidation may, if considered appropriate by the liquidator, be deemed to have been a MEMBER and EMPLOYEE on the date of liquidation.  But the benefits already paid to him should be taken into account.

9.14.8 The liquidator shall as soon as possible deposit with the Registrar of Pension Funds the preliminary accounts prescribed by regulation, signed by him and certified by him as correct, showing the assets and liabilities of the FUND at the commencement of the liquidation and the manner in which it is proposed to realize the assets and to discharge the liabilities, including any liabilities and contingent liabilities to or in respect of MEMBERS.

9.14.9 In discharging the liabilities and contingent liabilities to or in respect of MEMBERS full recognition shall be accorded to –

· the rights and reasonable benefit expectations of the persons concerned;

· additional benefits, the payment of which by the FUND has become an established practice.

9.15 Termination of employer’s participation in Fund.

9.15.1 The FUND shall be discontinued with regard to an employer and the members in its service if the employer, by giving three months written notice of his intention to the FUND and the members, terminates its contributions to the FUND or if the EMPLOYER is provisionally liquidated or if the employer ceases to carry on business, in which case the discontinuance shall take place on the date on which the business ceases.  The TRUSTEES may at their sole discretion waive the notice period of three months.  Should an employer be in arrears with his contribution payments for three months, such non-payment shall be regarded as notice of the employer's intention to discontinue the relevant part of the FUND. 

9.15.2 If participation by one of a number of EMPLOYERS is terminated, the interests in the FUND of –

(a) the MEMBERS in the service of that EMPLOYER;  and

(b) those to whom payments are then being made in terms of the rules on account of their or someone else's retirement or death while they were in the service of that EMPLOYER;

must, in a manner agreed to by the TRUSTEES and the EMPLOYER, be transferred to and applied under another fund providing retirement benefits or be used to purchase retirement benefits or regular income benefits for them from a REGISTERED INSURER.  But if the amount relating to particular MEMBER or person is too small to be applied economically in such a manner, it may be paid in a lump sum. And the part representing the benefit that would have been payable in cash in the case of voluntary resignation from service may in any event be paid in a lump sum.

9.15.3 In the case of the termination of an EMPLOYER's participation in the FUND, Clause 9.14.7 applies mutatis mutandis and on the basis that the TRUSTEES and the Registrar of Pension Funds have to agree whether or not it is appropriate to invoke that provision with regard to any MEMBER or former MEMBER.

9.15.4 The EMPLOYER may determine that the interests in the FUND of the MEMBERS in its service be applied under another fund specified by the EMPLOYER on the basis that the transfer does not amount to an individual allocation of or vesting of rights in the assets of the FUND among the MEMBERS.

9.16 Amalgamation

9.16.1 If a reconstruction, transfer or amalgamation takes place with regard to an employer's business, the FUND, in consultation with the new employer shall decide whether the FUND should continue in the same or in an amended form with regard to the new employer or whether the FUND should be partially discontinued and liquidated in the manner set out above.
9.16.2 If the FUND is to be amalgamated with the business of any other fund then, subject to the requirements of section 14 of the ACT, the FUND shall request the Registrar of Pension Funds to cancel the registration of the FUND. 
9.17 Amendment to the Rules
9.17.1 The TRUSTEES, in consultation with the ADMINISTRATOR, may amend the RULES at any time, provided that –

· where the EMPLOYER’S rights and liabilities are affected, the EMPLOYER agrees to it;

· the approval of the Commissioner for the South African Revenue Service and the Registrar of Pension Funds is obtained;  and

· the amendment is not contrary to the ACT.

9.17.2 The FUND shall arrange for the Registrar of Pension Funds and the Commissioner for the South African Revenue Service to be notified of every amendment to the RULES.
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